State Office of Administrative Hearingsé

Shelia Bailey Taylor
Chief Administrative Law Judge

May 3, 2001

Katherine A. Thomas, M.N., R.N. HAND DELIVERY
- Executive Director — :

Board of Nurse Examiners for the State of Texas

333 Guadalupe, Tower II1, Suite 460

Austin, Texas 78701

RE: DocketNos.507-01-1532,507-01-1533, 507-01-1535,507-01-1536,507-01-1537,
507-01-1538,507-01-1539,507-01-1540,507-01-1542,507-01-1543, 507-01-1544,
507-01-1545,507-01-1546,507-01-1547,507-01-1549, 507-01-1550, 507-01-1551,
507-01-1552, 507-01-1553, 507-01-1626, 507-01-1627, and 507-01-0773
In the Matter of the Texas State Board of Nurse Examiners vs. Certain.
Licensees of the Board '

Dear Ms. Thomas: ‘

Enclosed please find a Proposal for Decision in the above-referenced matters for the
consideration of the Board of Nurse Examiners for the State of Texas. Copies of the documents are
being sent to Phong Phan, Assistant General Counsel, and to all the Respondents (see Attachment).
For reasons discussed in the proposal, I have recommended that the Respondents’ nursing licenses
be revoked (see Attachment). ‘

Pursuant to the Administrative Procedure Act, each party has the right to file exceptions to
the proposal, accompanied by supporting briefs. Exceptions, replies to the exceptions, and
supporting briefs must be filed with the Board according to the agency's rules, with a copy to the
State Office of Admintstrative Hearings. A party filing exceptions, replies, and briefs must serve
a copy on the other party hereto.

Sincerely,
Carol Wood
Administrative Law Judge
CWwihb
Enc.
cc: Phang Phan, General Counsel, Board of Nurse Examiners for the State of Texas - HAND DELIVERY

Rommet! Cerro, Docket Clerk, State Office of Administrative Hearings - HAND DELIVERY
To all Respondents (See Attachment) Regular U.S. Mail

William P. Clements Building
Post Office Box 13025 4 300 West 15th Street, Suite 502 4 Austin Texas 78711-3025
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DOCKET NUMBER 507-01-1546

IN THE MATTER OF § BEFORE THE STATE OFFICE

PERMANENT CERTIFICATE §

NUMBER 583616 § OF

ISSUED TO §

BEVERLY KAY MESSENGER § ADMINISTRATIVE HEARINGS
ORDER OF THE BOARD

TO: Beverly Kay Messenger
2024 Aspen Drive
Lewisville, Texas 75067

During open meeting held in Austin, Texas, the Board of Nurse Examiners ﬁl‘ldS that
after proper and timely notice was given, the above-styled case was heard by an Administré,tive Law
Judge who made and filed a proposal for decision containing the Administrative Law ] udge‘§ findings
of fact and conclusions of law. The proposal for decision was properly served on all parties and all
partie’s were given an opportunity to file exceptions and replies as part of the record herein.

The Board of Nurse Examiners, after review and due consideration of the proposal
for decision, and exceptions and replies filed, if any, adopts the findings of fact and concl;.lsions of
law of the Administrative Law Judge as if fully set out and separately stated herein. All proposed
findings of fact and conclusions of law filed by any party not specifically adopted herein ate hereby
denied. '

NOW, THEREFORE, IT IS ORDERED that Permanent Certificate Numbeﬁ 583616,

previously issued to BEVERLY KAY MESSENGER, to practice professional nursing in:the State

of Texas be, and the same is hereby, REVOKED.



IT IS FURTHER ORDERED that Permanent Certificate Number 583616, pteviously
issued to BEVERLY KAY MESSENGER, upon receipt of this Order, be immediately delivered to
the office of the Board of Nurse Examiners for the State of Texas.

IT IS FURTHER ORDERED that this Order SHALL be applicable to Respondent's

multi-state privilege, if any, to practice professional nursing in the State of Texas.
Entered this __ 12" day of ___June , 2001.

BOARD OF NURSE EXAMINERS
FOR THE STATE OF TEXAS

vy ot (£ Rran.

KATHERINE A. THOMAS, MN, RN
EXECUTIVE DIRECTOR ON BEHALF OF SAID'BOARD




SOAH DOCKET NOS.
507-01-1532, 507-01-1533, 507-01-1535, 507-01-1536, 507-01-1537, 507-01-1538,
- -~ 587-01-1539, 507-01-1540, 507-01-1542, 507-01-1543, 507-01-1544, 507-01-1545,
507-01-1546, 507-01-1547, 507-01-1549, 507-01-1550, 507-01-1551, 507-01-1552,
507-01-1553, 507-01-1626, 507-01-1627, and 507-01-0773

TEXAS STATE BOARD OF NURSE § BEFORE THE STATE OFFICE
EXAMINERS, §

Petitioner §

- 8
V. : § OoF
§ -

CERTAIN LICENSEES OF THE §
BOARD, §

Respondents § ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

Staff of the Texas State Board of Nurse Examiners (Board) seeks discipline against several
of the Board’s licensees (Respondents) for violating various provisions of the Nursing Practice Act
(Act), TEX. Occ. CobpE ANN. ch. 301," and the Board’s rules. Despite being sent proper notice, none
of the Respondents appeared or were represented at the hearing. Based on the Respondents’ failure
to appear, Staff’s allegations were accepted as true and established the violations. The
Administrative Law Judge agrees with Staff’s recommendation that Respondents’ nursing licenses
should be revoked.

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The Board has jurisdiction to discipline its licensees for violations of the Act or its rules
pursuant to § 301.453 of the Act. The State Office of Administrative Hearings (SOAH) has
jurisdiction to hear the Board’s disciplinary cases and issue proposals for decisions pursuant to TEX.
Gov’T. CODE ANN. ch. 2003 and § 301.454 of the Act.

On January 30 and 31, 2001, and February 1, 2001, Staff sent notices of hearing to the last
known address in the Board’s records for each Respondent listed on the Attachment. The notice of
hearing stated the date, time, and location of the hearing, referenced the applicable rules and statutes,
and contained a short, plain statement of the factual basis for the allegations.

On March 1, 2001, the hearing in this matter convened before SOAH Administrative Law
Judge (ALJ) Carol Wood in the SOAH Hearings Facility in Austin, Texas. Staff was represented
by Assistant General Counsel Phong P. Phan. After introducing evidence sufficient to establish

' The Nursing Practice Act was formerly found at TEX. REV. CIv. STAT. ANN. art. 4525 (Vernon Supp. 1999).
It is now codified in the TEX. OCC. CODE ANN, ch. 301, effective September 1, 1999, The codification made no
substantive changes to the Act, and all citations to the Act in the body of the Proposal and in the Attachment will be to
the Occupations Code.



jurisdiction and notice, Staff moved for a default pursuant to 1 TEX. ADMIN. CODE § 155.55. Based
on Respondents’ failure to appear, the ALJ granted the default and deemed all Staff’s factual
allegdtions true. The record remained open to March 5, 2001, to receive proposed Findings of Fact
and Conclusions of Law from Staff.

I1. RECOMMENDATION

The ALJ recommends that a default be entered against all the Respondents listed on the
Attachment and that those Respondents’ nursing licenses be revoked, based on the deemed facts set
forth in the Findings of Fact and Conclusions of Law presented below.

e

I1I. FINDINGS OF FACT

1. The persons listed on the Attachment hereto (Respondents) hold licenses issued by the Texas
State Board of Nurse Examtiners (Board) to practice professional nursing.

2. By notices of hearing sent January 30 and 31, 2001, and February 1, 2001, the Board’s Staff
(Staff) notified Respondents that formal charges had been filed and a disciplinary hearing
had been scheduled in this matter. The notices of hearing were sent by first class mail and
by certified mail, retun receipt requested, to each Respondent’s last known address as
contained in the Board’s records.

3. The notices of hearing informed each Respondent of the allegations, the right to appear and
be represented by counsel, the time and place of the hearing, the statutes and rules involved,
and the factual basis for the allegations. The notice further provided in boldface type:
“FAILURE TO APPEAR AT THE HEARING IN PERSON OR BY LEGAL
REPRESENTATIVE, REGARDLESS OF WHETHER AN APPEARANCE HAS
BEENENTERED, WILL RESULT IN THE ALLEGATIONS CONTAINED IN THE
FORMAL CHARGES BEING ADMITTED AS TRUE AND THE PROPOSED
RECOMMENDATION OF STAFF SHALL BE GRANTED BY DEFAULT.”

4. Respondents did not appear and were not represented at the hearing held March 1, 2001, in
Austin, Texas.

5. Based on Respondents’ failure to appear at the hearing, Staff moved for default as authorized
by 1 TEX. ADMIN. CODE § 155.55. '

6. Staff’s motion for default was granted, and Staff’s allegations against each Respondent were
deemed true.
7. Each Respondent violated certain provisions of the Act and the Board's rules as listed in the

Attachment hereto.

8. Staff recommended each Respondent’s license be revoked.



IV. CONCLUSIONS OF LAW

" The Texas State Board of Nurse Examiners (Board) has jurisdiction over this matter pursuant
to the Nursing Practice Act (the Act), TEX. Occ. CODE ANN. § 301.453 (Vemon 2001).

The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this matter, including the authority to issue a proposal for decision with findings
of fact and conclusions of law, pursuant to TEX. GOV'T. CODE ANN. ch. 2003 (Vernon 2001)
and § 301.454 of the Act.

Based on Findings of Fact Nos. 2 and 3, each Respondent listed on the Attachment hereto
received proper and timely notice of the intention to institute disciplinary action and of the
hearing, pursuant to TEX. GOV'T. CODE ANN."§§ 2001.051 and 2001.054(c) (Vemon 2001).

Based on Finding of Fact No. 7, each Respondent violated certain provisions of the Act and
the Board’s rules as set out in the Attachment hereto.

Based on the Findings of Fact Nos. 2 - 4 and Conclusion of Law No. 3, a default should be
entered against each Respondent pursuant to 1 TEX. ADMIN. CODE § 155.55 (2001)..

Based on Conclusions of Law Nos. 4 and 5, the license of each Respondent to practice
professional nursing should be revoked, pursuant to § 301.453 of the Act.

SIGNED this 3rd day of May, 2001.

Cirtl (Do

CAROL WOOD
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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